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CRIMINAL INVESTIGATION (EXCEPTIONAL POWERS) AND FORTIFICATION REMOVAL 
BILL 2001 
Committee  

The Deputy Chairman of Committees (Hon Kate Doust) in the Chair; Hon N.D. Griffiths (Minister for Racing 
and Gaming) in charge of the Bill. 

Clause 1:  Short title - 

Hon GIZ WATSON:  On behalf of the Greens (WA) I will comment on the short title and refer to the report of 
the Standing Committee on Legislation on this Bill.  There is no doubt that this Bill is highly contentious.  It 
seeks to introduce new and exceptional powers that are unprecedented in the history of this State.  Much as the 
committee inquiry was useful and some important recommendations have been made, those recommendations, in 
the opinion of the Greens (WA), do not make this Bill acceptable.  I will comment specifically on the findings 
and recommendations of the committee.  Recommendation 2 separates activities that might be associated with 
terrorism.  There was quite a lot of debate in the committee about this offence, which is one of the offences listed 
in schedule 1 of the Bill.  I raise this recommendation because the intention of the Bill is expressly stated as 
dealing with organised crime and criminal activities associated with it.  The important point is that organised 
crime is the target.   
As members are aware, the Bill has a schedule that lists a range of offences.  If an inquiry involved at least two 
of those offences, it would be able to be investigated by the special commissioner.  Included in that list are items 
that relate to obstruction of railways and aircraft.  My argument was that both of those offences, even though 
they are serious, have historically been associated with the activities of organised crime.  Therefore, they 
introduced a new element into this Bill.  If the Government, via this Bill, was seeking to introduce legislation 
that would deal with so-called terrorist activities, it should have stated that up front and made it public.  On that 
basis, the majority of the committee has recommended that those offences be removed, particularly because they 
could potentially draw into the powers of this Bill activities such as legitimate picketing of railway lines, which 
might take place in the course of industrial action or legitimate civil disobedience, for example, in another 
protest.  I am glad that the committee, by majority - it was not all members of the committee - agreed to remove 
those two offences.  My point was that if in a climate of hysteria about so-called terrorist activities we were 
seeking to introduce anti-terrorist provisions under the state law, we should be clear about that.  Therefore, I am 
happy that that recommendation had the support of the majority of the committee.   
Recommendation 4 of the committee deals with removing the offence or wilful murder or murder.  I note that we 
will deal with an amendment to that effect in the committee debate.  I was certainly persuaded by the argument 
that it was dangerous to go down a route of including in the schedule of offences any wilful murder 
investigations.  The point has been well made by Hon Peter Foss that often in these investigations there is 
enormous pressure on the Police Service to come up with results and that the exceptional powers that this Bill, if 
passed, would, unfortunately, put into effect in this State would be particularly dangerous in view of that 
pressure to get a result in murder cases in which the murderer is unknown.  Hon Peter Foss raised the point about 
differentiating between familial murders and murders that equate with the Claremont serial killings, for example.  
In recent times, certain injustices that have been done in such cases, particularly the Button case, have been 
overturned.  That strengthens the argument that in those murder investigations there is a danger that police 
methods will be misused and the innocent will be convicted. 

Recommendation 5 is a crucial one.  It relates to the issue of whether the special commissioner can be a 
presiding judge or whether that position should be limited to a retired judge.  This is probably one of the key 
recommendations in the committee report because it will address some major concerns that were raised by 
virtually every submitter to the committee inquiry.  It was said that there could be enormous problems if 
presiding judges also acted as special commissioners because of the potential contamination of evidence as a 
result of the conflict in the separation of powers.  The Bill seeks to give investigative powers to the special 
commissioner, and it would have major implications if the special commissioner were a presiding judge.  
Therefore, recommendation 5 is crucial.  

Recommendation 11 deals with the protection of witnesses.  When the committee examined this Bill, it appeared 
to me that it had been put together in some haste and there were obvious gaps.  One of them was that the Bill 
does not provide for the special commissioner to direct that a witness, or a person of interest who has been called 
before the special commissioner, be protected under the protected witness scheme.  I raised the issue of the 
Petrelis affair in particular as an example of the protected witness scheme not operating well, to put it mildly, 
because in that case a protected witness was not provided with protection.  In the current provisions of this Bill it 
is not even acknowledged that some witnesses who would be brought before the special commissioner might 
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need to be in the protected witness program.  Therefore, recommendation 11 seeks to provide the special 
commissioner with that power. 

Recommendations 12, 13 and 14 deal with the keeping of records.  I am glad that the committee dealt with the 
issue of the potential destruction of records at the discretion of the Attorney General and unanimously 
recommended that the records obtained in the inquiries and procedures of the special commissioner should be 
treated in accordance with the provisions of the State Records Act.  I applaud those recommendations in 
particular.   

Recommendation 15 relates to the subpoenaing of documents.  Again, the Bill does not provide the special 
commissioner with the power to prevent documents being subpoenaed.  Those documents might be able to be 
subpoenaed, therefore breaching the security and secrecy surrounding those investigations.  Recommendation 15 
seeks to provide an ability to prevent documents being subpoenaed.   

Recommendation 16 provides that certain documents remain subject to legal privilege.  This was and is a highly 
contentious aspect of the Bill.  The Bill has very broad provisions for the documents and information which are 
to be provided to the special commissioner and which are not to be subject to legal privilege.  I am pleased to say 
that recommendation 16 limits the documents that will not be subject to legal privilege.  However, in the opinion 
of the Greens (WA), it does not go far enough.  At least it will be an improvement on the original Bill, if these 
recommendations are taken up.   

Recommendation 19 requires that there be a feedback mechanism for reporting on the search powers under the 
Bill.  Again, the Greens do not support the additional search powers provided in the Bill.  However, we 
recognise that, given the reality of the numbers in this place and that both major parties are unfortunately 
determined to press on with the Bill, at least if there is a paper trail, it will provide a little more comfort to offset 
the additional powers that are being provided.   

Recommendation 21 relates to parliamentary oversight of the operation of the Bill.  This is a welcome 
recommendation in that if the Bill is passed, which I assume it will be, exceptional and new powers will be 
provided to the special commissioner and the Police Service.  It is essential that Parliament have a very close 
role in monitoring the operation of the Bill, should it become law.   

I note also that the Bill was referred to the Standing Committee on Legislation before the vote on the second 
reading; therefore, the committee was able to consider the policy of the Bill.  On that note, I will now refer to the 
minority report of the Standing Committee on Legislation in my name and make a few comments on the policy 
of the Bill.  The first page of my minority report states -  

1.1 Despite my support for certain amendments that will, if adopted, moderate the excesses of this 
Bill, I remain opposed to the policy of the Bill and argue that it is unnecessary; has inadequate 
checks and balances; is unlikely to achieve what it sets out to do; and removes some of the key 
features of the current criminal justice system. 

1.2 I dissent from Recommendation 23: “The Committee by a majority (Hons Jon Ford, Ken 
Travers, Peter Foss and Bill Stretch . . . recommends that the Criminal Investigation 
(Exceptional Powers) and Fortification Removal Bill 2001 be passed subject to 
Recommendations 1 to 22.” 

I make a number of comments in support of my position.  The first point is that the exceptional powers created in 
the Bill are not needed.  My report continues -  

2.1 Hon Nick Griffiths said in the second reading speech on this Bill:  

These additional powers are vital to win the war against these highly organised 
criminals who have access to massive resources.  

He further asserts that: 

It has been recognised . . . that highly organised crime cannot be investigated and 
prosecuted by relying on ordinary police powers of investigation. 

2.2. The State also has substantial powers and resources.  

2.3 In their letter to the Committee the Western Australian Bar Association said: 

However, the State also has “massive” resources to apply to the investigation and 
prosecution of crime and should, in the public interest, use those resources and 
existing police powers without resort to the far reaching extraordinary powers 
contained in this Bill. 
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2.4 It is my view that the Western Australia Police Service already has substantial powers of 
investigation including: powers to enter and search premises; powers to stop, detain and search 
individuals; powers to confiscate property; powers of surveillance and shortly they will have 
powers to compulsorily obtain DNA samples. 

2.5 The Law Society of Western Australia made the following comment: 

If investigating authorities such as the Police believe that recent crimes are not 
capable of being solved or the perpetrators brought to justice using existing 
considerable powers which they already hold, then the public should be told this 
openly and reasons given.  In other words, an empirical basis in fact needs to be 
made out justifying why it is contending that the level of existing powers are not 
adequate to do the job properly.  Here, such a justification process has not even been 
attempted to date. 

2.6 I note that as the Police Service elected to give their evidence to the Committee in private they 
did not take the opportunity so provided to present a public justification or any empirical 
evidence of the need for additional powers. 

2.7 The particular and abhorrent crime that led to the deaths of former Detective Don Hancock and 
Lou Lewis has been clearly stated as the impetus for this Bill.  Two people have now been 
charged in relation to that crime, without the use of exceptional police powers. 

2.8 Clearly the Bill is not needed. 

The Royal Commission into the Western Australia Police Service 

2.9 A 1996 Legislative Council Select Committee on the Western Australia Police Service inquiry 
found endemic police corruption.  The Select Committee reported evidence of police taking 
bribes to protect prostitutes and drug traffickers, selling drugs confiscated from raids, 
tampering with evidence, colluding with concealed evidence, interfering in criminal 
investigations, selectively leaking confidential information to the media and warning people 
under investigation for gambling or drug offences.  The inquiry, as reported in The West 
Australian , also ‘identified problems in dealing between detectives and criminals, where the 
relationship between the two became blurred’.  In the same article Hon Derrick Tomlinson, 
Chairman of the Legislative Council Select Committee, was quoted as saying: “I think you will 
find more infiltration by organised crime into the police service.” 

2.10 On December 12 2001 a long awaited Royal Commission was appointed to inquire into and 
report on whether, since January 1 1985, there has been corrupt or criminal conduct by any 
Western Australian police officer.  The Commission is expected to start taking evidence 
shortly. 

2.11 Given the nature, extent and persistence of allegations of the nature raised above, it is totally 
inappropriate to even consider granting the Police Service new, exceptional and coercive 
powers until the Royal Commission’s inquiry is completed. 

The removal of elements of the criminal justice system is not justified and the checks and 
balances provided are inadequate 
2.12 An evaluation of the necessity of providing the special commissioner and police with 

exceptional powers to facilitate investigations of organised criminal activities, must involve an 
evaluation of the relative strengths of different public interests.  On the one hand there is the 
public interest in protecting individual rights, such as the right to protection against self-
incrimination.  Against this interest must be balanced the need for effective law enforcement 
through access to essential investigative tools and a community’s right to be protected by the 
state from crime. 

2.13 This Bill has the potential to set the trend for the criminal justice system to begin to 
consistently favour the interest of the state over the individual. 

2.14 The Bill provides substantial coercive powers without providing immunities that would 
provide protection from abuse of these powers.  This has the potential to interfere with certain 
civil rights.  

2.15 The Law Society of Western Australia said in its submission to the Committee: 

 . . . the Society remains vitally concerned to ensure that any new legislation passed in 
the aftermath of abhorrent crimes does not constitute an over reaction which would 



Extract from Hansard 
[COUNCIL - Thursday, 27 June 2002] 

 p12165b-12179a 
Hon Giz Watson; Hon Nick Griffiths; Hon Peter Foss; Deputy Chairman; Hon Barbara Scott 

 [4] 

trespass long term against fundamental freedoms which Australians treasure as part 
of a free and democratic society. 

2.16 The Criminal Lawyers Association of Western Australia said in their submission: 

Police powers are increased and yet the legislation does not provide for any 
safeguards against the misuse of powers . . .  

2.17 Key features of the current criminal justice system include: 

(1) Police cannot arrest a person simply for the purpose of questioning them. 

(2) Generally, there are strict limits on the powers of police to detain a suspect in custody 
during an investigation. 

(3) The defendant has a pre-trial right to silence in criminal matters. 

(4) The defendant may engage a legal practitioner to represent them. 

(5) The defendant is not required to call any evidence or give any evidence. 

(6) The prosecution bears the burden of proving a case beyond reasonable doubt. 

(7) Confessions that result from threats, inducements or improper pressure of any kind 
are rejected and cannot be acted on by the courts. 

2.18 All these features are, to a greater or lesser extent, removed or challenged by the Bill.  Further, 
the fact that some of these features have already been eroded by previous legislation is 
regrettable and does not lessen their importance. 

On the issue of the arrest and detention of persons of interest to an inquiry, my report states -  

2.19 The Bill provides for the arrest and unlimited detention without charge of a person or persons 
of interest to an inquiry into two or more Schedule 1 offences.   

On the issue of the right to refuse to answer questions and the onus of proof, my report states -  

2.20 John McKechnie QC, former Director of Public Prosecutions has said:  

It is fair that a person who has the resources of the State marshalled against them 
should not have to contribute to their own conviction by being forced to speak.  The 
State has, in the main, all the resources necessary to investigate a matter.  There is 
little need to interfere with the right to silence of the accused.  The interest of the 
State is in convicting the guilty and acquitting the innocent.   

2.21 That same article goes on to say: 

In legal theory the right to silence is connected to the fundamental presumption of 
innocence in criminal matters and the adversarial nature of the common law system 
itself. 

. . .  

Because the burden of proof, in legal theory, lies with the prosecution, the 
justification for the right to silence and the privilege against self-incrimination is not 
the protection of the guilty but the notion that the prosecution must prove its case 
beyond reasonable doubt. 

And further 

The basic position in Western Australia is that no inference can be drawn against a 
defendant for remaining silent when questioned by police. There are two aspects to 
this rule. First, the fact-finders cannot use silence by the defendant as a basis to infer 
a consciousness of guilt.  Second, if a defence is raised for the first time at trial no 
inference can be drawn that it is a new invention or suspect. 

2.22 This Bill removes the right to silence of witnesses being examined, cross-examined or re-
examined by a person representing the Commissioner of Police (such as a police officer or a 
police lawyer) on any matter that the special commissioner considers relevant to the 
investigation.   

2.23 While noting that clause 39 provides a check on the abrogation of the privilege against self-
incrimination by providing a form of indemnity against the use of statements obtained from a 
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person, it must be pointed out that clause 39 does not apply to documents or other information 
provided by a person under clause 26 . . .  

2.24 It is my view that this Bill sets a dangerous trend in removing this fundamental element of the 
criminal justice system. 

Legal representation 

2.25 In the case of the extraordinary powers granted under this Bill which take away existing rights, 
the right to legal representation becomes even more important. 

2.26 While acknowledging that the proposed removal of the right to legal representation will be 
subject to the public interest test and that the Committee has recommended that the Bill have 
regulation making powers in order to prescribe that public interest provision . . . it remains my 
view that no one should be compelled to appear before a special commissioner without legal 
representation.  I note other jurisdictions require the state to provide a lawyer in such 
circumstances. 

Judicial supervision 

2.27 In the Bill, as noted at paragraph 3.15 of the Committee report: 

An extraordinary amount of trust is placed in the special commissioner to make 
decisions based upon the public interest as the main form of ‘check and balance’ on 
the exercise of the exceptional powers that are provided for in the Bill.  This is 
because in many aspects the special commissioner is the final arbiter. 

I would suggest that it is not only an extraordinary amount of trust but also an extraordinary 
amount of power that is handed to the special commissioner! 

2.28 The Bill excludes judicial supervision of the performance of the functions of a special 
commissioner by removing any remedy by way, for example, of prerogative writ to the 
Supreme Court . . . I consider that this is a fundamental and unprecedented abrogation of the 
rule of law and I cannot support this aspect of the Bill. 

Search powers enhanced . . .  

2.29 There has been no plausible evidence presented to the Committee that there are problems for 
the police in obtaining search warrants.  While acknowledging that the Committee’s 
Recommendation 9 (which will provide a ‘paper trail’ in relation to the granting and use of 
search powers provided for) is a welcome increase in accountability, it is my view that 
enhanced powers of search and seizure are not warranted. 

Surveillance powers extended . . .  

2.30 The need to lower the test for use of surveillance devices is unwarranted and unexplained.  The 
standard of ‘reasonable suspicion’ is a very low one and easily abused.  Further, the existing 
Surveillance Devices Act 1998 already has far reaching application.  I do not support the 
extension of these powers. 

The Bill is unlikely to achieve what it sets out to do 
2.31 It is my view that the Bill will be ineffective in its stated objective of breaking the ‘code of 

silence’ of certain people.  Witnesses brought before the special commissioner are likely to 
decide to maintain their ‘code of silence’, taking a prison sentence rather than the likely severe 
reprisals from any organised criminal gang. 

2.32 There may be good reasons to refuse to answer police questions; for example, silence may 
reflect fear or a desire to protect friends or family, and not necessarily guilt.  A witness may 
have a very valid fear for their safety if they were to provide evidence, especially as this Bill 
does not include the power to order the protection of a witness or prohibit the subpoena of 
documents and evidence.   

However, I note the committee’s recommendations to that effect, which we will consider shortly.  My report 
continues -  

A prison sentence may well be viewed as a preferable option.  I note the failure of the witness 
protection scheme to prevent the death of protected witness Andrew Petrelis, and the lack of 
any adequate changes to the witness protection scheme following that failure. 
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2.33 Professor Art Veno, from Monash University, is Australia’s leading expert on outlaw motor 
cycle gangs.  He said in an interview on the Law Report on Radio National: 

In America for example, [with] the [R]acketeer [I]nfluence and Corrupt Organisation 
Act, which is specifically aimed at organised crime, there have been 27 attempts at 
applying the Act on outlaw motor cycle clubs.  Only one has been successful and that 
was police infiltration with the police infiltrator actually being treasurer of the club 
and had clear evidence that the outlaws were using some club money for the 
distribution and manufacture of illegal substances, I believe amphetamines.  The rest 
of them have all fallen on their face because that’s not their charter, they’re not there 
about crime, they’re there about turf, honour, loyalty and brotherhood. 

2.34 The majority report notes that the National Crime Authority . . . has stated that illicit drugs are 
currently the most lucrative commodities for Australian organised crime.  Attempts to get 
tough on drug dealers and a ‘zero tolerance’ approach to illicit drug use continue to fail.  
Nicholas Cowdery QC, former DPP for NSW, in Getting Justice Wrong - myths, media and 
crime, said: “Prohibition of a marketable commodity for which there is a demand inevitably 
produces a black (or illicit) market.”  He goes on to argue for heroin to be available free to 
addicted users on prescription by licensed medical practitioners.  Substantial drug law reform 
is needed to remove the enormous profits that are being made in trading in illegal substances.  
A prohibitionist approach has failed to prevent the increased involvement of criminal gangs in 
the supply of drugs, in fact it has done quite the opposite. 

2.35 Despite the establishment and operation of the NCA in 1984, there has been no discernible 
drop in the rate of crime, or increase in the effectiveness of investigations or prosecutions.  
There is no evidence that introducing similar state-based powers to those available to the NCA, 
especially without a substantial financial commitment, will produce any better results. 

. . .  

2.36 Hon Nick Griffiths in his second reading speech said: “The proposed powers will not apply to 
citizens who are not engaged in organised criminal activities.” 

I will not go into that matter as I have already mentioned the removal of the schedule offences that are more 
likely to be understood as terrorist activities.  My report states -  

The introduction of an inquisitorial procedure 
3.1 The Bill will introduce a compulsory examination procedure.  The inquisitorial proceedings, 

carried out by a representative of the Police Commissioner before a special commissioner, are 
similar to the procedures adopted in continental code jurisdictions . . . It represents a departure 
from traditional common law investigative procedures.  Despite the fact that it has been argued 
that Royal Commissions have similar inquisitorial powers, the inquiries of a Royal 
Commission are limited by the terms of its inquiry and it is not a standing body able to inquire 
into certain types of crimes generally and with no time limits. 

The final point I make is about limited privilege for journalists.  My report states -  

3.2 I dissent from the majority finding at paragraph 5.181 of the Report: “ . . . that the LRCWA -  

That is, the Law Reform Commission of Western Australia - 

review is the appropriate place to give consideration to the adoption of a limited form of 
privilege for journalists to ensure consistency with the court process.” 

At paragraph 3.3, I quote from the submission of the Western Australian journalists association - 

Because the Bill elevates a special commissioner to the status of the Supreme Court in 
relation to contempts, any refusal to assist the special commissioner risks penalties as 
applied in the Supreme Court.  The Supreme Court has sentencing powers at common 
law which are unlimited as to the fine or term of imprisonment.  This sentencing 
power is seen by the WALRC to have no place in modern law. 

3.4 Public disclosure of corruption, other criminal activity and misconduct by public officials or 
others often stems from information given to journalists on the basis of confidentiality. 

3.5 Also in a written submission to the Committee, Mr Joseph M Fernandez, Lecturer (Media 
Law), Curtin University of Technology stated: 
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The overall effect of the (above) provisions on journalism is that it will pose yet 
another obstacle to free speech by unduly extending the scope of contempt actions 
from its present concern with ensuring the proper administration of justice to yet 
another investigatory process. 

3.6 He also quotes from a submission to the 1994 Senate Standing Committee on Legal and 
Constitutional Affairs Report, Off the Record - Shield Laws for Journalists’ Confidential 
Sources, where Journalism Associate Professor Wendy Bacon noted: 

without . . . sources, a lot of information would not have been published, including 
stories on police, union and political corruption, improper business practices and 
shady property deals. 

3.7 I believe that the right of journalists to protect confidential information and sources of that 
information is a cornerstone of the proper functioning of a free press.  Without it, people with 
important information that is in the public interest to disclose, would not do so in 
circumstances in which the disclosure would result in retribution or dangers for that person.  
Therefore, I recommend that the Bill should contain a limited form of privilege which would 
grant them immunity from revealing confidential sources.  

That proposed amendment will be subject to debate during the committee stage of this Bill.  

The Greens (WA) clearly support some of the recommendations of the Standing Committee on Legislation 
relating to this Bill, but we believe those recommendations go nowhere near making this Bill acceptable.  We 
will therefore not support the Bill and will deal with each amendment as it arises during the committee stage. 

Hon N.D. GRIFFITHS:  I thank Hon Peter Foss and Hon Giz Watson for their contributions to this short title 
debate, which follows the presentation of the report of the Legislation Committee.  May I also thank the 
Legislation Committee for what I consider to be an excellent report that deals very well with the issues that need 
to be dealt with  The report is balanced and provides appropriate comments on the differing points of view.   

It is incumbent on me in dealing with the short title to deal with the Legislation Committee’s report 
recommendations and how the Government proposes to answer them.  In doing that, I will make reference to the 
supplementary notice paper and, in due course, the supplement to the supplementary notice paper, which I 
caused to come into being earlier today.   

Recommendation 1 is adopted in proposed amendment 33/S1 on the supplementary notice paper.  
Recommendation 2 is dealt with in proposed amendment 34/S1.  Recommendation 3 is dealt with in proposed 
amendment 32/S1.  The Government does not agree with recommendation 4.  It is noted that Hon Peter Foss has 
placed on the supplementary notice paper proposed amendment 35/4.  The Government does not agree with that 
proposed amendment.  Recommendation 5 is dealt with in the supplementary notice paper proposed amendments 
16/6 and 17/8.  Similarly, recommendations 6 and 7, which relate to the same issue, namely, who should be 
appointed as a special commissioner, are dealt with in proposed amendments 16/6 and 17/8.  Recommendation 8 
is dealt with in proposed amendments 18/9 and 26/44.  Recommendation 9 is dealt with in proposed amendments 
18/9, 26/44 and 28/NC8.  Recommendation 10 is dealt with in proposed amendment 20/16.  Recommendation 11 
is dealt with in proposed amendment 29/NC23.  Recommendations 12, 13 and 14, dealing with state records, are 
dealt with on page 3 of the supplementary notice paper.  The Government is not adopting the approach of the 
Legislation Committee in that regard.  I will explain that when we get to those matters.  I note that Hon Peter 
Foss is foreshadowing moving some of those recommendations.   

Recommendation 15, which has not been taken up by the Government, is in these terms -  

The Committee recommends that the Government draft an amendment expressly to prohibit the 
subpoena of documents and evidence without the permission of the Attorney General.  Such a provision 
should not relieve the Crown of its obligation to disclose all relevant evidence upon a prosecution. 

The Government is of the view that good public policy can safely rely on the status of the special commissioner.  
In any event, the Government does not want to have even the appearance of the process being politicised in any 
way.  I do not think Hon Peter Foss is proposing to move that in his foreshadowed amendments. 

Hon Peter Foss:  The only reason is that we do not have a draft form.   

Hon N.D. GRIFFITHS:  The member may deal with that in his response on the short title, if he wishes, but I am 
explaining why the Government is not taking it up. 

The Government is not taking up recommendation 16.  I note that Hon Peter Foss appears to foreshadow that he 
proposes to take it up.  Recommendation 17 is essentially dealt with in the proposed amendments resulting from 
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recommendations 8 and 9.  I refer to earlier comments I made about those.  Recommendation 18 is dealt with in 
proposed amendment 28/NC8, that part being new clause 8C.  Recommendation 19 is dealt with in proposed 
amendment 30/NC50.  Recommendation 20 is dealt with in proposed amendment 31/NC65.  Recommendation 
21 is not being taken up.  The Parliament has oversight of the operation of any Bill as a matter of course.  
Recommendations 22 and 23 recommend that certain matters be passed as a package.  To the extent that they are 
being accommodated by what the Government proposes, I have referred to that.   

I will refer to the relationship between supplementary notice paper No 65, issue No 3, and the document that was 
placed before the Committee earlier today, it being the amendment to that supplementary notice paper.  That 
document proposes different words from those on the supplementary notice paper No 65, issue No 3.  They are, 
in clause 6, the addition of the word “equivalent”; and in new clause 4A, which appears on page 6 of the 
supplementary notice paper, the deletion of the words “in the absence of positive evidence as to age, a person 
who appears not to have reached 18 years of age”.  The new clause 4A that I propose to move will not have 
those words in it.  Amendment 28/NC8, on pages 7 and 8 of the supplementary notice paper, will be altered in 
new clause 8C(1) by the insertion of the words “or any other person” after the word “Police”, and in new clause 
8C(2) by the insertion after the word “Police” of the words “or any other person to whom a requirement under 
subsection (1) is made”.  

Hon PETER FOSS:  I had hoped that the Committee would proceed very speedily through this, because I 
thought Hon Nick Griffiths and I would go through the recommendations of the committee, work out what the 
situation was and then, when we were satisfied that all the matters had been addressed, we would proceed with 
agreed clauses.  Unfortunately, I found out when this matter was called on that the Chamber will debate some of 
these things, including the committee recommendations.  That will take a bit of time.  I have taken some of the 
committee recommendations, photocopied them and distributed them as motions that I will move.  We will deal 
with those when the clauses are called on.  Some of the recommendations required something to be drafted, and 
of course that has not been done.  Although I do not think it is the ideal way to do it, I have drafted another 
clause on the run.  I do not like doing that.  The Opposition is trying to cooperate. 

When we arrive at a recommendation of the committee that the Government has not adopted, I will move the 
recommended amendment, state that it is the recommendation of the committee and, very briefly, the reasons the 
committee recommended it.  I will then sit down and allow Hon Giz Watson and representatives of the other 
parties in the Chamber to indicate their attitude, and then the amendment can be voted on.  The committee did a 
very good job presenting the arguments, so we do not need to go through them all again in the Committee.  It is 
not that I do not feel very strongly about some of these arguments, but I would not want to detract from the 
report of the committee, which states it very well. 

I do not intend to say anything more, other than that I think it is a shame that the Government has seen fit to not 
adopt certain of the recommendations of the committee.  It was a very moderate report, and the Government is 
probably lucky to get such a kind report.  It is a shame, the way the Government has dealt with it, because the 
committee gave this report in May.  To use a colloquialism, the committee busted a gut to get this out, on the 
understanding that it was urgent.  We brought it into the House and waited breathlessly for the response of the 
Government.  The first supplementary notice paper did not appear until yesterday, and it seems largely to have 
ignored the report of the committee.  The committee is entitled to slightly better treatment than that.  We did a 
good job in good time, and worked long hours.  I say that for all members of the committee.  Many of the 
suggestions I will be supporting are probably the pet projects of Hon Giz Watson.  They are in there because the 
committee accepted some of the strong arguments she made, and I am prepared to back her on these matters.  On 
the other hand, I will not go into bat for the amendments if she is not interested in them any more.  I am sure she 
can fight her own battles.  I will just refer to the report and then sit down, and Hon Giz Watson can tell the 
Committee whether she is still keen on them.  If she is, we will vote on them.  

Hon N.D. GRIFFITHS:  I note the observations of Hon Peter Foss.  The positions of the parties have been made 
clear.  The debate will probably develop along the lines of a number of votes.  When it is obvious that the 
Government does not have the numbers, I am not proposing to call divisions.  

Clause put and passed. 

Clauses 2 and 3 put and passed.  

Clause 4:  Section 4 offences - 

Hon PETER FOSS:  I move - 

Page 3, lines 5 to 7 - To delete the lines and insert instead - 
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(b) an offence of wilful murder which appears to be part of a series of connected wilful 
murders. 

The first part of this amendment gives effect to the recommendation of the committee, which is to delete the 
lines.  I have also inserted the new lines, which pick up what the Government has said it wants to pick up.  The 
Attorney General has said at some length that he supports using this legislation for serial murders.  There are still 
considerable concerns about serial murders because, as the committee pointed out, when there is a serial 
murderer, nobody knows who it is.  That is when the greatest pressure is on the police to not do the right thing.  
Therefore, one should be a little worried about giving these powers in those circumstances.  However, if the 
Government genuinely says it wants to use the powers for serial murders and not for murders when there is a 
random element of another second schedule offence, this amendment will enable that.  This amendment will be 
moved in two parts, and Hon Giz Watson will probably want to support the first part but not the second.  

Hon GIZ WATSON:  The Greens (WA) will support the deletion of the words.  As I said when I spoke on the 
first clause, we have a problem with this aspect.  The Bill purports to be a measure that deals with organised 
crime.  Clause 4(b) relates to wilful murder.  For the reasons I have previously stated, with the likelihood of 
police cutting corners and abusing their powers in these murder inquiries, that is exactly the time police should 
not have exceptional powers.  

Amendment (lines to be deleted) put and a division taken with the following result - 

Ayes (21) 

Hon Alan Cadby Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Giz Watson 
Hon Robin Chapple Hon Frank Hough Hon Barbara Scott Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Barry House Hon J.A. Scott  
Hon Paddy Embry Hon Robyn McSweeney Hon Christine Sharp  
Hon John Fischer Hon Dee Margetts Hon Bill Stretch  

Noes (12) 

Hon Kim Chance Hon Adele Farina Hon N.D. Griffiths Hon Tom Stephens 
Hon Kate Doust Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Sue Ellery Hon Graham Giffard Hon Ljiljanna Ravlich Hon E.R.J. Dermer (Teller) 

Amendment thus passed. 
Amendment (lines to be inserted) put and a division taken with the following result - 

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Amendment thus negatived. 

Clause, as amended, put and passed. 

Clause 5 put and passed. 

Clause 6:  Appointment of special commissioner - 
Hon N.D. GRIFFITHS:  I move - 

Page 4, lines 5 to 7 - To delete the lines and insert instead - 
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(2) The person appointed must be a person who has held office as a Judge of the Supreme 
Court or the District Court or has held another equivalent judicial office prescribed by 
regulations. 

Hon PETER FOSS:  This is a recommendation of the committee that the Opposition will support. 

Hon GIZ WATSON:  The Greens (WA) are happy that the Government has seen fit to move this amendment and 
we will support it enthusiastically.  

Hon PETER FOSS:  I have one worry about this amendment that just occurred to me.  Does it include people 
from other States or countries - totally different jurisdictions?  The judicial office could be limited in that the 
provision could be taken to mean a person from this area.  Recommendation 6 of the committee stated - 

. . . any other jurisdiction having a similar basis of law . . .  
This amendment does not contain those words.  The committee recommended that the regulations should make it 
clear so that no dispute can arise over whether the person comes from this area or not; it would be decided by 
regulation.  Where does it say in the legislation that this equivalent judicial office can be outside Australia or 
outside Western Australia? 

Hon N.D. GRIFFITHS:  The words “equivalent judicial office” are not restricted to mean just within Western 
Australia.  It can be outside of Western Australia.  Who knows, it could even refer to the House of Lords.  
Hon Peter Foss:  As long as the member is certain, so that a court wouldn’t read it down.  

Hon N.D. GRIFFITHS:  I do not think a court would read it down.  In any event, I think there is authority for the 
proposition I have just explained; it could be used to interpret it.   
Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 7 put and passed.   
Clause 8:  Tenure of appointment of Judge -  

Hon N.D. GRIFFITHS:  I have an amendment on the supplementary notice paper to delete this clause.  
Amendments of this type are put on supplementary notice papers to flag the intent of the mover of the 
amendment.  In this case, the Government proposes that the Committee vote against the clause so that it is 
deleted from the Bill.  

Clause put and negatived. 

Clause 9:  Scope of this Part - 
Hon PETER FOSS:  I propose that we postpone this clause until we have dealt with proposed new clauses 8A, 
8B and 8C, because it would become very confusing to make sense of the rest of the amendments unless they 
were included.  

Hon N.D. GRIFFITHS:  That is a sensible course and I will accept it if it is the will of the Committee.  Hon Peter 
Foss suggested that we proceed directly to deal with new clauses 8A, 8B and 8C.  That would be sensible, 
because those proposed clauses relate to how we deal with clause 9 and the proposal to insert a new part that will 
precede part 3.  It will enable the Committee to make sense of what is occurring.  

Consideration of clause postponed until after consideration of new clauses 8A, 8B and 8C, on motion by 
Hon N.D. Griffiths (Minister for Racing and Gaming). 
[Continued on next page.] 

New clauses 8A, 8B and 8C -  

Hon N.D. GRIFFITHS:  I move - 

Page 4, line 20 - To insert the following new clauses - 

Part 2A - Basis for, and control of, use of powers 

8A. Finding as to grounds for exercising Part 3 or 4 powers 
(1) On the application of the Commissioner of Police, a special commissioner 

may find whether or not the special commissioner is satisfied that - 
(a) there are reasonable grounds for suspecting that a section 4 offence 

has been, or is being, committed; 
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(b) there are reasonable grounds for suspecting that there might be 
evidence or other information relevant to the investigation of the 
offence that can be obtained under Part 3 or 4; and 

(c) there are reasonable grounds for believing that the use of powers 
given by Part 3 or 4 would be in the public interest having regard to 
- 
(i) whether or not the suspected offence could be 

effectively investigated without using the powers; 
(ii) the extent to which the evidence or other 

information that it is suspected might be obtained 
would assist in the investigation, and the 
likelihood of obtaining it; and 

(iii) the circumstances in which the information or 
evidence that it is suspected might be obtained is 
suspected to have come into the possession of any 
person from whom it might be obtained. 

(2) If the special commissioner is satisfied that the grounds described in 
subsection (1) exist, the finding is to be reduced to writing and a copy of it is 
to be given to the Commissioner of Police. 

8B. Special commissioner may limit exercise of powers 
(1) A special commissioner finding under section 8A that the special 

commissioner is satisfied that the grounds described in section 8A(1) exist 
may give directions limiting the exercise of powers under Part 3 or 4. 

(2) A special commissioner may revoke or vary directions under this section or 
give further directions limiting the exercise of powers under Part 3 or 4. 

(3) Limitations may be expressed however the special commissioner considers 
appropriate and, without limiting other ways in which they may be 
expressed, they may operate by reference to - 

(a) particular powers; 

(b) particular circumstances; 

(c) particular persons; 

(d) particular places; 

(e) particular articles; or 

(f) particular times or periods of time. 

(4) A special commissioner giving, revoking, or varying a direction under this 
section is to do so in writing a copy of which is to be given to the 
Commissioner of Police. 

8C. Overseeing exercise of certain powers 
(1) A special commissioner may require the Commissioner of Police or any 

other person to give the special commissioner details of any exercise of a 
power under Part 3 or 4, including the identity of any person who has 
exercised the power. 

(2) The Commissioner of Police or any other person to whom a requirement 
under subsection (1) is made is to comply with the requirement and is to 
cause any person under the control of the Commissioner of Police to provide 
the special commissioner with any details sought by the special 
commissioner. 

Hon PETER FOSS:  The Opposition supports this amendment, which was one of the committee’s 
recommendations.  That recommendation came about as a result of a combination of amendments proposed to 
the committee by the Attorney General and the amendments that the committee was considering.  The provisions 
of this amendment are contained in recommendation 9 of the committee’s report.  The only concerns I have 
relate to clause 8C, which deals with the power to oversee the exercise of certain powers.  I had asked the 
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Government whether it would consider a proposed subclause (3) to deal with the ability of the special 
commissioner.  However, I cannot see that in the Bill.  The usual way in which the special commissioner keeps 
track of things is to report to the Commissioner of Police.  He must have the opportunity to put his hands on any 
police officer and ask what he was up to.  If there is another explanation, I would like to hear it.  

Hon N.D. GRIFFITHS:  The member and I have discussed this matter and I mentioned it in my observations on 
the short title.  However, the amendments on the supplementary notice paper deal with certain clauses.  In new 
clause 8C(1), after the word “Police”, the words “or any other person” are inserted; and in new clause 8C(2), 
after the word “Police”, the words “or any other person to whom a requirement under subsection (1) is made” are 
inserted.  That deals with the point at issue.  

Hon PETER FOSS:  The minister is right; he has dealt with the point.  

New clauses put and passed.   
Postponed clause 9:  Scope of this Part - 

Hon N.D. GRIFFITHS:  I move -  

Page 5, lines 7 to 28 - To delete the lines and insert instead - 

(3) The powers of a special commissioner under this Part cannot be exercised unless the 
Commissioner of Police has satisfied a special commissioner that the grounds 
described in section 8A(1) exist in respect of the section 4 offence concerned. 

(4) A power under this Part cannot be exercised contrary to a direction under section 8B. 

That brings us back into sync.  

Hon PETER FOSS:  This is recommendation 8 of the committee and the Opposition will support it.   

Hon GIZ WATSON:  The Greens (WA) support this amendment.  In conjunction with the amendment that was 
just passed, this amendment addresses the recommendations in the committee’s report.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 10 to 15 put and passed.  

Clause 16:  Legal representation - 

Hon N.D. GRIFFITHS:  I move - 

Page 9, lines 19 to 24 - To delete the lines and insert instead - 

(3) If the special commissioner considers that in the circumstances it would not be in the 
public interest to postpone a person’s examination to enable the person’s legal 
representative to be present, a special commissioner may - 

(a) despite subsection (2), allow the examination of the person to proceed 
without the person having legal representation; or 

(b) arrange for the person to be legally represented at the examination. 

(4) A person may decline to be legally represented as arranged under subsection (3)(b) by 
the special commissioner, but the special commissioner is not obliged to arrange any 
other legal representation for the person. 

I note the discussion in the committee report on pages 49 to 53.  The amendment on the supplementary notice 
paper seeks to replace subclauses (3) and (4) of clause 16. 

Hon PETER FOSS:  This is not in accordance with the views of the committee.  This clause is dealt with at 
pages 49 to 53 of the report.  There are two reasons that the committee did not make a recommendation.  First, 
we were concerned that it would be contrary to the Constitution for us to move such an amendment because it 
would necessarily involve the expenditure of somebody’s money.  The second reason was that the committee 
had some doubts; that is, that if legal representation was arranged, a person could more readily be examined 
without proper notice, and the view would be that as that person had a lawyer, he would be all right.  However, if 
he got the lawyer only 10 minutes before being examined, the situation is that the substance and the form would 
be pretty different.  I believe that we should oppose this amendment, not because I oppose the idea behind it but 
because the practical effect of it will be to give people more of an excuse to say, “Right.  Don’t complain.  You 
are going to be examined.  You must learn.”  Later on when that person complains that he did not have a chance 
to speak to his lawyer, it will be said on appeal that he had a competent counsel so there is no reason to do 



Extract from Hansard 
[COUNCIL - Thursday, 27 June 2002] 

 p12165b-12179a 
Hon Giz Watson; Hon Nick Griffiths; Hon Peter Foss; Deputy Chairman; Hon Barbara Scott 

 [13] 

anything about it.  In view of the fact that we have excluded judicial review, I am worried that this will make it 
much harder for anybody to get around the judicial review provisions. 

Hon N.D. GRIFFITHS:  I note what has been said.  I do not agree with the arguments.  However, I am concerned 
to hear the views of the Greens (WA) on this, because the first part of the amendment is to delete the lines, and 
the last thing the Government wants is to have subclauses (3) and (4) deleted.  Therefore, I would appreciate an 
indication of how the Greens (WA) propose to deal with this issue.  Obviously, if they give a particular 
indication, I will adopt a particular course of action. 

Hon GIZ WATSON:  In the committee process, it was a vexed question for me to balance this issue in the light 
of my view that a person should not be brought before a special commissioner without legal representation; yet I 
took on board the comments made in the committee, particularly by Hon Peter Foss, about there being a danger 
if the special commissioner were empowered to arrange for a person to be legally represented.  It is a question of 
whether that person has much choice about who will represent him and how long he has to exchange information 
with his legal representative.  A range of questions arise when a legal representative is provided to, rather than 
chosen by, a person.  The argument was that if a special commissioner can appoint a legal representative, there is 
a danger that the police, who might want to bring a person of interest before the special commissioner, would do 
so at short notice.  Therefore, the possibility of that person being able to find his own legal representative would 
be lessened.  A number of factors were difficult to reconcile. 

The opinion I expressed during the committee process, which has not changed, was that I would prefer that a 
person be provided with legal representation, and trust that that would be done in a fair manner, rather than leave 
that person without legal representation, which would be the situation if we proceeded with the Bill in its current 
form.  It is not an ideal situation, but I prefer to support the Government’s amendment to this clause to ensure 
that a person will be provided with legal representation on the direction of the special commissioner in certain 
circumstances. 

Amendment put and passed. 
Hon N.D. GRIFFITHS:  I move - 

Page 9, line 26 - To insert before “commissioner” the word “special” 

This is in accordance with recommendation 10 of the committee. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 17 to 21 put and passed. 

Clause 22:  Power of special commissioner in relation to things produced - 
Hon PETER FOSS:  The committee engaged in a great deal of discussion on this area.  We were lucky to be 
favoured with the suggestion of an amendment by the State Records Commission, which is probably unusual.  I 
should mention that that is an august body constituted under the State Records Act 2000, which consists of the 
Ombudsman, the Auditor General, the Information Commissioner and one other person experienced in public 
archives.  It is an extremely august body and a fairly rare combination of people.  That Act is recognised around 
Australia as being one of the best records Acts of any State.  It is the envy of the other States because it has a 
nice combination of checks and balances throughout.  The members of the commission were quite indignant 
about this.  I must profess that, even before we received their letter, I was fairly indignant, given my notice of 
changes.  However, I am not proceeding with my amendments because I accept the committee recommendation 
about the State Records Act.  It is outrageous that the State Records Commission, with such an august group of 
people, should be set up, and when the first test comes along we decide to bypass it.  The State Records 
Commission of Western Australia received the documents from the WA Inc royal commission, and that included 
the secret report.  I do not think most people realise that there was a secret report from the WA Inc royal 
commission that dealt with criminal prosecutions.  We were prepared to give the commission all the confidential 
documents it received during that inquiry; yet we are not prepared to give it these documents.  We are not 
prepared to have the documents dealt with in accordance with the State Records Act.  The Act provides what 
must be kept and destroyed.  All it requires is a schedule on how it will be done.   

I would not mind an explanation about the amendment to clause 22 that the minister intends to move.  I 
understand the rest of the amendments pretty well, and they are not acceptable.  How does the amendment to 
clause 22 fit with the recommendations of the committee?  In other words, do they stand together, are they 
incompatible or are they compatible but a major difference from the committee’s recommendations? 

Hon N.D. GRIFFITHS:  I move -  

Page 11, after line 23 - To insert - 
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(2) A special commissioner may make an order about what is to be done with any 
document or other thing produced before the special commissioner, and it may be 
dealt with in accordance with that order. 

The Government’s treatment of this issue is to provide the special commissioner with the capacity to make 
orders about what is to happen to the documents or any other thing that may be produced before the special 
commissioner.  For example, the order may be to the effect that a particular document be referred to the Anti-
Corruption Commission, the Commissioner for Public Sector Standards or the police.  The matters may be of a 
very sensitive nature and there may be ongoing investigations.  

Hon Peter Foss:  Can they be destroyed, contrary to the State Records Act?   

Hon N.D. GRIFFITHS:  No; that is not the intent of the amendments. 

Hon Peter Foss:  It is not the intent, but is it a possibility?   

Hon N.D. GRIFFITHS:  That is not the intent of the amendments.  I refer the member to proposed amendment 
24/23 on the supplementary notice paper.  If passed, the clause then would state -  

For the purpose of the State Records Act 2000 any records transferred to the State archives collection 
are restricted access archives unless the Attorney General requests otherwise.  

Hon Peter Foss:  That is once they get there.  What about beforehand?  

Hon N.D. GRIFFITHS:  It is proposed that the documents be subject to order.  It may be necessary for them to 
go to the ACC or, should it come to pass, a police integrity commission.  

Hon Peter Foss:  Can they be ordered to be destroyed?  

Hon N.D. GRIFFITHS:  The special commissioner has discretion.  The wording proposed in the amendment is 
that the special commissioner may make an order about what is to be done with any document.  That would 
include the potential for destruction.  That is a matter for the discretion of the special commissioner.  The 
document may be of such a sensitive nature - I do not purport to know much about the operations of police and 
criminals in these matters, notwithstanding the fact that I served with Hon Derrick Tomlinson on a committee 
that dealt with issues of this kind - that it can be destroyed.  In his discretion, the special commissioner may feel 
it necessary that the documents be destroyed.  The Government’s view is that the public interest will be protected 
by the integrity of the office of the special commissioner, noting the status of the person to be engaged as the 
special commissioner.  The treatment of the documents or any other thing, which might be a murder weapon, 
should be subject to order at the discretion of the special commissioner.  

Hon PETER FOSS:  I cannot accept that.  The Chief Justice, the Parliament and every other instrumentality of 
government must comply with the State Records Act.  I can see no reason that this person should not comply 
with the Act.  In view of the secrecy, I can see many more reasons that that person should comply.  I am trying to 
assist the Government.  I move -  

That the amendment be amended by adding after the words “in accordance with that order” the 
following -  

but may not be ordered to be destroyed except in accordance with the State Records Act 2000 

It is the Government’s amendment.  In other words, the document can be shuffled around from person to person, 
but it will always end up with someone who must deal with it in accordance with the State Records Act.  
However, it cannot be destroyed except in accordance with the State Records Act.   

Hon GIZ WATSON:  I seek clarification.  Am I speaking to the amendment on the amendment or to the 
amendment proper?  

The DEPUTY CHAIRMAN (Hon Kate Doust):  The member is speaking to the amendment on the amendment. 

Hon Peter Foss:  Perhaps the minister can say what he wants to say to the Chamber and then we can discuss his 
suggestion.  The minister has suggested that the words be inserted in a different place, but not in an insulting 
way.  

Hon N.D. Griffiths:  I do not mean to be insulting.  My mind does not quite work in the same way as that of Hon 
Peter Foss.   

Hon GIZ WATSON:  It might be constructive at this stage for me to comment on the amendment.  The Greens 
(WA) believe that the amendment does not achieve the recommendations of the committee, which were 
specifically to ensure that documents were not destroyed and that documents produced by the procedures of the 
special commissioner be subject to the State Records Act.  It seems to me that if this new subclause is inserted, it 
will give the special commissioner the power - 
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Point of Order 

Hon BARBARA SCOTT:  The member is trying to address two of the critical people in the Chamber, who are 
involved in another discussion.   

The DEPUTY CHAIRMAN:  There is no point of order.   

Committee Resumed 

Hon GIZ WATSON:  I thank the member for that gallant effort.  I was speaking to the Hansard reporter.  
Hansard reporters always pay attention.  If subclause (2) were inserted, it would give the power back to the 
special commissioner to make an order about what is to be done with any document or other thing produced 
before the special commissioner, and it may be dealt with in accordance with that order.  That goes back to the 
status quo.  We strongly reject the amendment.  The amendment moved by Hon Peter Foss might address some 
of the issues, but I do not think that simply prohibiting the destruction of the documents will fix the problem 
entirely.  If we take up the recommendations that the committee has suggested - 

Hon Peter Foss:  And come back to this.   

Hon GIZ WATSON:  Yes.  If the amendment is further amended to just preclude destruction, it will address that 
specific issue, but it will not address any other way in which the special commissioner might deal with those 
documents.  I think it would take the power out of the State Records Office’s hands.  

Hon PETER FOSS:  I will try to satisfy Hon Giz Watson on this point.  If a record cannot be destroyed, it will 
remain in existence.  If need be, a document can remain in the hands of a government department forever.  We 
do not want the special commissioner to get rid of a document.  The special commissioner might order that a 
document be sent to the Anti-Corruption Commission or the Office of the Director of Public Prosecutions.  
Those bodies are caught by the State Records Act.  I admit that nothing in the Bill allows a document to be sent 
to those bodies once it is spent; however, that is the only thing that is not included.  At the request of the 
minister, I will amend the amendment to include new subclause (3) to prescribe that a document must not be 
destroyed except in accordance with the State Records Act.  I am happy for the special commissioner to shuffle a 
document between departments.  I do not think there is any problem with that.  I understand the point that the 
special commissioner should comply with the State Records Act.  The committee recommended that clause 23 
be amended.  Perhaps the minister can tell us what will happen with that.  If clause 23 were amended according 
to the committee’s recommendation, clause 23(2) would read -   

A special commissioner may make any order considered to be appropriate, in accordance with the State 
Records Act 2000, as to how the records are to be dealt with when the investigation is complete.   

Therefore, the documents would still comply with the State Records Act after an order was completed.  The 
minister has not accepted that amendment.  The Opposition will move it, and I suspect that Hon Giz Watson, 
from what she said, will support that.  The minister must look at these amendments as a whole and make up his 
mind what he will do.  I think these amendments cover most of Hon Giz Watson’s concerns.  There is a good 
chance that if we can put a foot on the documents and stop them disappearing out the door forever, the State 
Records Act will keep hold of them.  I think it is appropriate that the special commissioner be able to order that a 
document go to the ACC, the DPP or the Police Service.   

Hon GIZ WATSON:  I seek another point of clarification.  I accept the argument about destruction.  I also accept 
that if documents are dispatched to another department, they will fall under the State Records Act.  What is to 
prevent the special commissioner retaining documents? 

Hon Peter Foss:  I think the next clause will address that.  

Hon GIZ WATSON:  Okay.  

Hon N.D. GRIFFITHS:  Hon Peter Foss will move a new amendment.  The Government proposes to accept that. 

Amendment on the amendment, by leave, withdrawn. 

Amendment put and passed. 
Debate interrupted, pursuant to standing orders. 

[Continued on page 12186.] 

Sitting suspended from 3.45 to 4.00 pm 
 


